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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.

Unl ess otherw se indicated, section references are to the

I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. The decision to be entered is not revi ewabl e by any

ot her court, and this opinion should not be cited as authority.
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Respondent determ ned a deficiency in petitioners’ 2002
Federal incone tax of $2,164. The sole issue for decision is
whet her the anmount received by petitioner Louise Miny
(petitioner) from DaimerChrysler, her enployer, is excludable
frominconme under section 104(a)(2).

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
inthis case was filed, petitioners resided in Tenperance,

M chi gan.

Backgr ound

Petitioners’ Enpl oynent

During 2002, petitioners were full-tinme enployees! at a
| arge autonobil e manufacturing plant, DaimerChrysler. The
Dai merChrysler plant is located in Toledo, Chio. Petitioner was
a secretary in the body shop. Petitioner Robert Miuny was a
factory worker.

Petitioner’s Injuries

Petitioner was harassed by a coworker in her workplace
starting in 1997. The coworker made i nappropriate statenments to

her, stared at her, and visited her office when there was no

INo expl anation was given for the unenpl oynent conpensation
recei ved during 2002 by both petitioners. Petitioner testified
t hat she had been continuously enpl oyed by Daim erChrysler for 22
years. The basis for these paynents, however, does not affect
the Court’s decision, as the unenpl oynent conpensation was
appropriately reported.
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busi ness purpose. DaimerChrysler responded to petitioner’s
conplaints by advising the coworker to stop bothering petitioner.
Petitioner suffered “anxiety, enbarrassment and humliation” as a
result of the harassnent.

On May 23, 2000, the sane coworker pinched petitioner on her
upper arm Petitioner and her coworker, along with his
supervisor, were in petitioner’s office when this occurred.
Petitioner did not seek nedical care for her battery. The
i ncident was not reported to the police. The pinch inflicted by
the coworker resulted in a small contusion which | asted
approximately 10 to 14 days. This contusion was “just sore to
the touch” for a couple days. After the coworker pinched
petitioner, DaimerChrysler issued a witten warning to the
coworker. The coworker was | ater dism ssed for unrel ated
reasons, but was subsequently rehired.

Petitioner’'s Settlenent Wth Dainl erChrysler

Petitioner’s conplaint for damages was filed in Lucas
County, Chio, on April 10, 2001. The conplaint alleged that she
suffered “anxiety, enbarrassnent, and humliation, as well as
pain fromthe physical injury” as a result of the harassnent.

The conpl aint alleged that Dainm erChrysler was responsible for
t he harassnent “as well as the assault and battery” on
petitioner. The action was “brought pursuant to section 4112.99,

Ohi 0 Revi sed Code, as well as Chio common law.” ©Chio Rev. Code
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Ann. sec. 4112.99 (LexisNexis 2001) provides for “damages,
injunctive relief, or any other appropriate relief” for violation
of the Ohio civil rights statute. Petitioner requested $500, 000
i n conpensat ory damages and $500, 000 for punitive damages.

In October 2002, petitioner settled her clains against
Dai m er Chrysl er for $12,000. Petitioner directly accepted
$11,500 from Dai ml er Chrysl er, and approved $500 to be paid to her
attorney.? These amounts were paid in full settlenent of any
clainms by petitioner.

The settl enment agreenent (agreenent) referenced the
harassnent, personal injury, and enotional distress allegations
ina prelimnary “whereas” clause. The agreenent specifically
stated in clause 6 that “Settlenent is made only to buy peace and
to conprom se disputed clainms, and to avoid the expense and
i nconveni ence of trial.” The parties agreed that the anmounts
were paid “In consideration for the Rel ease and Covenant Not to
Sue given by Enpl oyee”.

No all ocation was nade with regard to the anmount of danages
paid, if any, in consideration of the pinch and for the
harassnment. DaimerChrysler intended the agreenment to enconpass

“settlenment of all clains”.

2Despite Commi ssioner v. Banks, 543 U.S. _ , 125 S. C. 826
(2005), respondent has not determ ned that the $500 paid to
petitioner’s attorney in October 2002 be included in petitioners’
taxabl e i ncome. Therefore, the Court will not consider it.
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The agreenent between petitioner and Dai ml er Chrysl er was
finalized in October 2002. It was signed by petitioner on
Cct ober 15, 2002, and by a DainlerChrysler agent on QOctober 28,
2002. By signing the agreenent, petitioner agreed with the
description of her allegations in the conplaint “That during
[ petitioner’s] enploynent with Enployer, she was harassed by a
fell ow enpl oyee and that, as a result, she has suffered persona
injury and enotional distress.”

The agreenent specifically stated Daim erChrysler would
i ssue 1099 forns, and that petitioner would hold Daim erChrysler
harm ess “Wth respect to withholding or any applicable incone
and enpl oynent taxes in connection with the consideration paid
hereunder.” Petitioner attested that she was given 3 weeks to
review t he agreenent and encouraged to seek counsel. Petitioner
did receive |legal advice® regarding the settlenent, but she did
not follow that advice.
Defi ci ency

Respondent determ ned a deficiency in petitioners’ 2002
Federal incone tax of $2,164. Respondent received from Daimn er-

Chrysler a Form 1099-M SC, M scel | aneous | ncone, issued to

SPetitioner’s counsel for the lawsuit and settl enent
negotiations with DaimerChrysler is also representing
petitioners in this case. He recomended that petitioner not
accept the settlenent.



-6-
petitioner that reported the paynent of inconme in the anmount of
$11, 500. 4
Petitioners did not report the $11,500 paynent as income on
their Form 1040, U.S. Individual |Income Tax Return, for 2002.

Di scussi on

The Comm ssioner’s deficiency determ nations are presuned

correct, and taxpayers generally have the burden of proving these

determ nations are incorrect. Rule 142(a); Welch v. Helvering,
290 U. S. 111, 115 (1933). Under certain circunmstances, section
7491(a) may shift the burden to the Comm ssioner. This shifting
of the burden, however, applies only where the taxpayer has
i ntroduced such “credible evidence” regarding their liability
that, if unopposed, would show by a preponderance of the evidence
that respondent’s determ nation is erroneous. Petitioners have
not introduced such evidence. The Court decides this case on the
record before it and without regard to the burden of proof.
Taxpayers are required, under section 61(a), to include *al
i nconme from what ever source derived” unless such incone has been

specifically excepted frominclusion. See Conm Ssioner V.

d enshaw 3 ass Co., 348 U. S. 426, 430 (1955) (Congress’s intent

under section 61(a) was to tax unless specifically excluded).

Excl usions to section 61(a) nust be narrowy construed.

“A copy of the Form 1099-M SC i ssued to petitioner by
Dai m er-Chrysl er was not provided to the Court.
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Conm ssioner v. Schleier, 515 U. S. 323, 328 (1995) (citing United

States v. Burke, 504 U.S. 229, 248 (1992).)

Excl usi on of Certai n Danmages

Section 104(a)(2) allows taxpayers to exclude fromincone
“t he anmount of any damages (other than punitive danages) received
(whether by suit or agreenent * * *) on account of personal
physi cal injuries or physical sickness”. The flush |anguage of
section 104(a) specifies that “enotional distress shall not be
treated as a physical injury or physical sickness.”

Treasury regul ations provide that this exclusionis limted
to those danages received through litigation or settlenent that
are based on “tort or tort type rights.” Sec. 1.104-1(c), Incone
Tax Regs.

Damages are excludable frominconme under section 104(a)(2)

if they neet the two prong test set out in Conm Ssioner V.

Schleier, supra, that paynents received in settlenment be: (1)

Received for clains “based upon tort or tort type rights,” and
(2) received “on account of personal injuries or sickness.”

Conmm ssioner v. Schleier, supra at 335-337. Both requirenents

must be satisfied for the damages to be excluded fromincone.
Id. at 333. Section 104(a)(2) was anended in 1996 to include the
requi renent that damages be received for physical injuries or
si ckness. Smal| Business Job Protection Act of 1996, Pub. L

104- 188, 110 Stat. 1755, 1838-1839. However, this does not alter
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the analysis of the Schleier test. See Tanberella v.

Conmi ssioner, T.C. Menop. 2004-47.

Nature of the Caim

To determ ne whether the settlenent paynent is excl udable
under section 104(a)(2) and Schleier, the Court nust determ ne
whet her the settlenent anount was received for clains based upon
tort or tort type rights as well as paid “on account of” personal
physical injuries or sickness. The nature of the claimthat was

the basis of the settlenent is determ nati ve. United States v.

Bur ke, supra at 237. The “key question” to be answered is “‘In

lieu of what were the danmages awarded?’ ” Robinson v.

Comm ssioner, 102 T.C 116, 126 (1994) (citations omtted), affd.

in part, revd. in part and remanded 70 F.3d 34 (5th Gr. 1995).
This “determnation is factual and is generally made by reference
to the settlenent agreenent in |light of the surrounding
circunstances.” 1d. (citation omtted). Additionally, the
determ nation “depends on the nature of the clainf wthout regard

to the “validity of the claim” Metzger v. Comm ssioner, 88 T.C

834, 847 (1987), affd. w thout published opinion 845 F.2d 1013
(3d Cir. 1988). Both prongs of the Schleier test are applied in
[ight of the nature of the claimunderlying the settlenent.

United States v. Burke, supra at 234.




Tort or Tort Type Rights

To be excl udabl e under section 104(a)(2) and the first prong
of Schleier, the danmages nust have been received for “tort or

tort type rights.” The Suprene Court in United States v. Burke,

supra at 234, stated that, for purposes of section 102(a)(2)
analysis, atort is a “‘civil wong, other than breach of
contract, for which the court will provide a renedy in the form
of an action for damages.’” An action for danmages is an
“essential characteristic” for a tort, as is “a broad range of
damages.” |d. at 235 (citation omtted).

To determ ne whether the damages were in fact received for
“tort or tort type rights,” the Court nust |look to “the nature of
the clai munderlying” the settlenent. [d. at 237. “For purposes
of section 104(a)(2), we |look to state law in determ ning the

nature of the claim” Pipitone v. United States, 180 F. 3d 859,

862 (7th Cr. 1999) (citing Burnet v. Harnel, 287 U S. 103, 110

(1932)).

Petitioner’s conplaint against DainlerChrysler was based on
sec. 4112.99 of the Chio Revised Code and Chio conmon | aw.®
Violations of Onio's civil rights statute are redressabl e through
a “civil action for damages, injunctive relief, or any other
appropriate relief.” Onhio Rev. Code Ann. sec. 4112.99

(Lexi sNexis 2001). Petitioner’s harassnent claimis therefore

No specific “Chio common | aw cases were identified.
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within the Burke definition of a tort and would satisfy the first
prong of the Schleier test.

Additionally, Ohio Rev. Code Ann. sec. 2307.60(A) allows
“Anyone injured in person or property by a crimnal act” to
“recover full damages in a civil action unless specifically
excepted by law'. Although not cited in petitioner’s conplaint,
this section governs civil actions for assault or battery.
Additionally, Ohio Rev. Code Ann. sec. 2307.60(B)(1) (LexisNexis
2005), defines a “tort action” as a “civil action for danmages for
injury, death, or loss to person or property other than a civil
action for damages for a breach of contract or another agreenent
bet ween persons.” Petitioner’s claimfor assault based on the
pi nch woul d al so satisfy the Burke definition of tort, and the
first prong of the Schleier test.

Therefore, whether the settlenent was based on the
harassnment or the assault clains, petitioner’s danages were
received “for clains based upon tort or tort type rights,” as
Chio | aw provides for damages for violations of the Ghio civil
rights statute and for injuries resulting froma crimnal act.
The first prong of the Schleier test is satisfied.

Personal Physical Injuries or Physical Sickness

To be excl udabl e under section 104(a)(2) and the second
prong of the Schleier test, the damages nust have been received

“on account of personal physical injuries or physical sickness.”



-11-
This analysis is also guided by the “nature of the claim

underlying” the settlement. United States v. Burke, supra at

237. The question before us is whether the danages paid to
petitioner by DaimerChrysler were for a personal physical
injury.

Petitioner’s conplaint alleged that she suffered “anxiety,
enbarrassnment and humliation,” as a result of the harassnent,
and pain fromthe pinch. However, “nental anguish, humliation,
and enbarrassnent are not personal physical injuries or physical
sickness * * * but are nost akin to enotional distress.” Shaltz

v. Comm ssioner, T.C Meno. 2003-173. Anxiety is also part of

enotional distress. 7 Restatenent, Torts 2d, sec. 905 (1979).
Under the flush | anguage of section 104, damages resulting from
enotional distress are not excludable fromincone. Therefore, if
t he danmages paid to petitioner are to satisfy the second prong of
Schl eier, they nust have been paid solely as a result of the
pi nch.

The nmere nmention of a physical injury in a conplaint does

not determ ne the nature of the clains. Emer son v. Conmi ssi oner,

T.C. Meno. 2003-82. In the case before the Court, the agreenent
referenced the harassnent, personal injury, and enotional
distress allegations, albeit in a prelimnary “whereas” cl ause.
The docunent, however, does not contain any |anguage which

specifically states that the anmount paid was to settle the
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harassnment claim the enotional stress claim or the assault and
battery claim Rather, the parties agreed that the anmount was
paid “In consideration for the Rel ease and Covenant Not to Sue
gi ven by Enployee”. The parties also agreed that the “Settl enent
is made only to buy peace and to conprom se disputed clains, and
to avoi d the expense and inconveni ence of trial.”

The nature of the underlying clainms cannot be determ ned by

a general release that is broad and inclusive. Taqggi v. United

States, 835 F. Supp. 744, 746 (S.D.N Y. 1993), affd. 35 F. 3d 93,
96 (2d Cir. 1994). Such a release was included in the agreenent
in the case before the Court. The agreenent rel eased Dainler-
Chrysler and all related entities from“any and all known or
unknown grievances, disputes, actions, causes of action; * * *
clains at law or in equity, or sounding in contract * * * or
tort, arising under common | aw, any federal, state or | ocal
statute or ordinance”. This release included age discrimnation,
disability discrimnation, any clainms arising fromtitle VII of
the CGvil R ghts Act of 1964, as well as clainms regardi ng wages
and overtinme and heal th i nsurance coverage.

Were the agreenent does not address “what portion, if any,
of a settlenent paynent should be allocated towards damages
excl udabl e under * * * [section 104(a)(2)], the courts wll not

make that allocation for the parties.” Taggi v. United States,

supra at 746. |If the “settlenent agreenent |acks express
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| anguage” regardi ng what the paynent was for, “then the nost
inportant fact in determ ning how section 104(a)(2) is to be
applied is ‘“the intent of the payor’ as to the purpose in nmaking

the paynent.” Metzger v. Conm ssioner, 88 T.C. at 847-848

(quoting Knuckles v. Conmm ssioner, 349 F.2d 610, 613 (10th G

1965), affg. T.C. Meno. 1964-33); see also Witehead v.

Commi ssioner, T.C Menp. 1980-508 (general release found to

i ndi cate that payor “regarded the settlenent paynent as
conpensation for all of the clains which may have been brought by
petitioner rather than as conpensation for one particular type of
claim”).

In the case before us, the intent of the payor is evidenced
intrial testinony and the agreenent. The Daimn erChrysler
counsel with settlenent authority for petitioner’s clains, and
who executed the settlenment for DaimlerChrysler, testified at
trial. DaimerChrysler did not allocate the paynent between the
causes of action in the agreenent but rather intended the
agreenent to enconpass “settlenent of all clains.” 1In the
agreenent, DaimerChrysler specifically referenced the Forns 1099
that woul d be issued regarding the paynents, as well as the

“w t hhol ding or any applicable incone and enpl oynent taxes in

connection with the consideration paid’. 1d. (enphasis added).
By referring to the incone and enpl oynent taxes, the Fornms 1099,

and their intention that the agreenent include settlenent of al
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clainms without specific allocation to any particular claim
Dai M er Chrysl er denonstrated that its purpose for the paynent was
not as damages on account of physical injury or physical
si ckness.
The ultimate character of the proceeds depends on the

payor’s “dom nant reason” for making the paynent. Conm SSioner

v. Duberstein, 363 U S. 278, 286 (1960); accord Agar V.

Comm ssi oner, 290 F.2d 283, 284 (2d Gr. 1961), affg. per curiam
T.C. Meno. 1960-21. Petitioner did not file her |awsuit agai nst
Dai m er Chrysler until after the pinch. Instead of the pinch
being the basis for a separate and stand-al one cause of action,
however, the conplaint treats the pinch as a synptom of the
harassnment. Simlarly, the agreenent also references the
“personal injury” as resulting fromthe harassnent.

From t he evidence, the Court concludes that it was not
Dai mMerChrysler’s intention to conpensate petitioner for the
physical injury, in other words, the pinch. Rather, their
purpose and intention was to conpensate for the primary cause of
action stated by petitioner in her conplaint, the harassnent.
The Court “mnust consider the entire anmount taxable” when the
agreenent settles clains for different types of damages, does not

al l ocate the damages, and “there is no other evidence that a

specific claimwas neant to be singled out.” Mrabito v.

Conmi ssioner, T.C. Menp. 1997-315. The Court finds that the
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settl ement anounts were not paid “on account of personal physical

injuries or sickness,” Comm ssioner v. Schleier, 515 U S. at 337,

and are not excludable fromgross inconme under section 104(a)(2).
Concl usi on

Respondent’ s determ nation that the settlenent paynent is
i ncludable in petitioners’ incone for 2002 is sustai ned.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




